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Introduction to the Third Criminal 
Procedure Discussion Forum 
RUSSELL L. WEAVER* 
The Third Criminal Procedure Discussion Forum was held at the 
University of Louisville’s Brandeis School of Law on December 14, 
2006.1  As with prior fora, the goal of this forum was to bring together a 
small group of prominent criminal procedure scholars to discuss matters 
of common interest.  This year’s forum focused on two topics: “confessions 
jurisprudence” and “the most underrated criminal procedure decision(s).” 
The United States Supreme Court’s confessions jurisprudence has 
been a source of controversy for decades.  While the Court’s early decisions 
used a due process analysis that focused on whether a confession was 
voluntary or coerced,2 those decisions were never entirely satisfactory.  
Cases frequently devolved into swearing matches in which defendants 
argued that their confessions were coerced, and the police argued that 
the confessions were voluntary.  In cases like Massiah v. United States3 
and Escobedo v. Illinois,4 the Court extended the Sixth Amendment right 
to counsel to confessions.  Ultimately, although the Court retained the 
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 1. Organizers of the Criminal Procedure Discussion Forum wish to express their 
appreciation to LexisNexis, Washington and Lee University School of Law, and the 
Louis D. Brandeis School of Law for their financial support which made the forum 
possible. 
 2. See, e.g., Stein v. New York, 346 U.S. 156 (1953), overruled by Jackson v. 
Denno, 378 U.S. 368 (1964); Brown v. Mississippi, 297 U.S. 278 (1936); see also 
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 3. 377 U.S. 201 (1964). 
 4. 378 U.S. 478 (1964). 




due process and Sixth Amendment analyses,5 the Court supplemented 
these approaches in its landmark decision in Miranda v. Arizona6 with a 
Fifth Amendment privilege against self-incrimination approach.  Miranda 
held that the police must provide a suspect with the now famous Miranda 
warning, as well as the opportunity to be represented by counsel, before 
undertaking a custodial interrogation.7
The confessions articles in this forum focus primarily on Miranda, but 
consider other aspects of the confessions problem as well.  In his article, 
The Supreme Court, Confessions, and Judicial Schizophrenia, Professor 
Arnold Loewy examines various inconsistent statements (which he suggests 
are “schizophrenic”) from the Court regarding confessions, and offers 
some thoughts regarding the extent to which each statement should be 
taken seriously.  My article, Miranda at Forty, while recognizing that 
Miranda was an important decision because it required the police to 
inform suspects of their rights, suggests that the decision was hardly a 
panacea for the Court’s confessions jurisprudence.  Professor Ronald 
Rychlak’s article, Interrogating Terrorists: From Miranda Warnings to 
“Enhanced Interrogation Techniques,” focuses on whether Miranda 
should be applied to terrorist interrogations conducted abroad.  Professor 
Dale Ives’s article, Preventing False Confessions: Is Oickle Up to the 
Task?, focuses on a Canadian decision that attempts to ferret out false 
confessions and avoid miscarriages of justice.  Professor Ives concludes 
that while the Canadian decision provides significant protections, it also 
suffers from serious shortcomings. 
A number of forum participants focused on the “most underrated” topic, 
and the articles involve a potpourri of criminal procedure issues.  Professor 
Andrew Taslitz’s article, Privacy as Struggle, examining Hoffa v. United 
States,8 is critical of the Court’s “assumption of the risk” doctrine that he 
regards as significantly limiting Fourth Amendment protections in ways 
that should “unsettle the reader.”  Professor Robert Batey’s article, Truth, 
Justice, and the American Dilemma, focuses on the United States Supreme 
Court’s decision in McCleskey v. Kemp,9 and suggests that the decision 
raises troubling questions that go to the core of “the entire criminal 
justice system.”10  Analogizing to the Wizard of Oz, 11 and its demonstration 
that the Wizard is simply “another frail human being,” he suggests that 
 5. See, e.g., Mincey v. Arizona, 437 U.S. 385 (1978); Brewer v. Williams, 430 U.S. 
387 (1977). 
 6. 384 U.S. 436 (1966). 
 7. Id. at 444. 
 8. 385 U.S. 293 (1966). 
 9. 481 U.S. 279 (1987). 
 10. Id. at 315. 
 11. THE WIZARD OF OZ (Metro-Goldwyn-Mayer 1939). 
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Justice Powell attempts to “persuade us with a rhetorical device,” but 
ends up forcing us to “glimpse the racial realities of the criminal justice 
system.”  Professor Janet C. Hoeffel’s article, Toward a More Robust Right 
to Choice of Counsel, focuses on the decision in Morris v. Slappy,12 and 
suggests that the Court’s “Sixth Amendment right to counsel jurisprudence 
needs to be revisited and revised to give both the indigent and nonindigent 
defendant a stronger constitutional interest in an ongoing attorney-client 
relationship.”  Professor Catherine Hancock’s article, Justice Powell’s Garden: 
The Ciraolo Dissent and Fourth Amendment Protection for Curtilage-
Home Privacy, focuses on Justice Powell’s dissent in California v. 
Ciraolo13 involving a police fly-over and observation of defendant’s 
property from a plane.  The dissent is noteworthy because it maps out an 
alternate approach to Fourth Amendment protections.  Professor Leslie 
Abramson’s article, Smith v. Hooey: Underrated but Unfulfilled, focuses on 
the right to a speedy trial and suggests that Hooey14 has not been extended 
to its limits. 
Two articles focus on the “underrated” topic from an international or 
comparative perspective.  Professor Ellen Podgor and Professor Daniel 
Filler’s article, International Criminal Jurisdiction in the Twenty-First 
Century: Rediscovering United States v. Bowman, focuses on United States 
v. Bowman,15 which they suggest is likely to assume increasing importance 
in a world “defined by global commerce and crime without borders.”  
Professors Podgor and Filler argue that, correctly read, Bowman provides a 
basis for dealing “with the realities of twenty-first century global 
economies.”  Last but not least, Professor Jenny McEwan focuses on an 
“underrated” case from the United Kingdom, A v. Secretary of State for 
the Home Department,16 a decision holding that the government may not 







 12. 461 U.S. 1 (1983). 
 13. 476 U.S. 207 (1986). 
 14. 393 U.S. 374 (1969). 
 15. 260 U.S. 94 (1922). 
 16. [2005] UKHL 71, [2006] 2 A.C. 221 (H.L. 2005) (appeal taken from U.K.). 
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